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Abstract    This paper raises questions concerning the generally accepted interpretations of the concept of entitlement land in the treaty entitlement process.  First, the documentation available on the treaty process and the land selection process show little real communication of the land quantum of 128 acres per person and indeed reveal that First Nations thought their reserves would be much larger.  Any land negotiations based on this lack of a meeting of minds should take this into consideration.  Second, during the land selection process, the government of Canada expressed ideas about, not just a land quantum, but the kind of resources which should be part of treaty entitlement land, notably agricultural resources.  This idea led to the occasional inclusion within a reserve of land which by virtue of its lack of resources was not then considered entitlement land.  Today it is assumed that all reserve land is entitlement land, but historically this was not so.  This paper cautions First Nations considering treaty land entitlement claims to analyze carefully the survey reports for indications the surveyor was making a distinction.
Introduction

In 1899 and thereafter Treaty Eight promised to reserve lands for First Nations using a quantum of 128 acres per person or 160 acres per person under the land in severalty clause.  Reserves were surveyed mostly over the following two decades.  However, not all First Nations received their full entitlement of land and in the 1970’s a procedure to resolve what were called Treaty Land Entitlement claims was established.

From this procedure arose the term ‘treaty entitlement land’ which refers, in general, to the ‘land promised under the treaty” and in specific to the basic per person Quantum promised as well as to the total amount of land to be reserved for a population in fulfillment of that promise.  However, it appears that at the time of the treaty and the subsequent land selection, broader interpretations of the concept, ‘lands as promised under the treaty’ or ‘treaty entitlement lands’ did exist.

These are revealed particularly in the negotiations over land selection.  Land selection as a process of bilateral negotiation was stipulated in the written treaty.  The relevant clause states that the “Superintendent General of Indian Affairs shall depute and send a suitable person to determine and set apart such reserves and lands, after consulting with the Indians concerned as to the locality which may be found suitable and open for selection.”(Endnote #1)  For the numbered treaties surveyors were given a fair degree of latitude in negotiating the location of the reserve (Endnote #2), although of course, they were expected to abide by the land quantum as set out in the treaty.  Familiarity by band members with the bounds and the overall size of the reserve was to be achieved by the employment of as many band members as possible and of the chief and headmen in particular.  Surveyors’ instructions were quite specific on these points (Endnote #3).

The need for the surveyors to report on these negotiations and to explain the decisions with respect to land selection has resulted in some preservation of these different understandings concerning the entitlement lands.  For the purpose of this paper, I will focus on two specific points: an alternate quantitative interpretation of treaty entitlement land; and a qualitative interpretation of treaty entitlement land.

Other Understandings Of Quantitative Aspects Of Entitlement Land: “The Lands You Are Living On”

The land quantum promised under the treaty is made explicit in the written text (Endnote#4).  According to Charles Mair, (Endnote #5) the introductory speech made by Commissioner Laird at Lesser Slave Lake and presumably at other locations also expressed the land quantum quite clearly.  What is not at all clear is how this concept was expressed in the Cree and Dene languages to the Aboriginal people during the initial treaty negotiations and during the negotiations at the time of land selection.  What is an acre?  What do 128 acres, 12,800 acres look like?

The land quantum is a critical point in the agreements between First Nations and the Canadian government.  Nonetheless, neither the written records (Endnote #6) nor the elders interviews conducted in the 1970’s by the Indian Association of Alberta (Endnote #7) offer any indication that this point was debated during the initial negotiations.  Whether persons would be confined to reserves was discussed, but the issue of how much land was to be involved seems to have been passed over.  The First Nations’ emphasis was on a much broader territory over which they would have access to game/fur/fish resources.  The Commissioners’ emphasis was on reserves as just one feature of a treaty which was represented as providing protection from white settlement.

The land selection process itself was the other context in which negotiations over land occurred.  While it is clear from surveyor’s diaries that consultation with the chiefs and band members occurred, the details of the discussion are not recorded (Endnote #8).  Some oral testimony does exist on the topic of land quantum.  One elder, Sam Giroux of Swan River, specifically made the point that “there was no mention of acreage.  They just walked as far as they could.  After it was dark, they returned.  These were the surveyors (Endnote #9).”

In the absence of an adequate frame of reference for assessing the amount of land involved in 128 acres per person, what did First Nations understand by the clause to do with treaty land entitlement?

Chief Kinnosayo and other members of his Band wrote to Laird in December of 1908, saying “They remember as I do, the promises you made us at the time of the first Treaty: Indians you may get the lands you are living on-but make a choice-and the land you will choose for yourselves or children will be given you (Endnote #10).”

Gibot’s narrative of the negotiations at Fort Chipewyan reiterates this point that the commissioner promised “this land which now belongs to you, that is the land you can keep (Endnote #11).”  However, the phrase, ‘the land on which you live,’ can vary in interpretation according to the way in which one makes a living.  To the Treaty Commission party this may have implied the land of an agricultural economy, that is, land on which were located houses, gardens, woodlots, hay meadows, cleared fields, etc.  To people engaged in a hunting/trapping/fishing economy involving considerable mobility, it may have implied a much larger territory.

The latter understanding is reflected in the widespread agreement on the part of the Treaty Eight First Nations at the time of the survey of reserves that they had been promised much more land.  According to the reports of the surveyors, the Kinnosayo Band at Lesser Slave Lake initially selected land for “many miles back all along the south shore of the lake (Endnote #12)”; the Duncan Testawits Band had “an inflated idea of the amount of land they were entitled to (Endnote #13)”; the Dunvegan Band members were “laying claim to a very large tract of country and warning settlers (Endnote #14)”; and the Sturgeon Lake Indians “absolutely refused to have a survey made of the Reserve.  They say the amount of land is not sufficient and not as promised in the treaty (Endnote #15)”.  Similarly when the Cree Band at Fort Chipewyan requested their reserve some years later, they selected considerable land about Lake Claire and Mamawee, asserting that “they had always made their living in this district, and ... that they had a prior right to this district (Endnote #16)”.

Nonetheless, since First Nations were aware that settlers would be coming and taking up land, presumably they did not think the reserves would encompass the whole country.  What type of diminished access did they have in mind?  The understanding of the time may have involved the reserving of what might be referred to as a ‘core territory’.  I am reluctant though   to use the term ‘core territory’ because in English this implies not just an area of critical resources but also a centralized area.  The nuance of centralization is probably less appropriate for a hunting/fishing/trapping economy.  As always, elaboration and careful translation of the relevant Aboriginal concepts is needed here.

Qualitative Aspects: Treaty Entitlement Lands As Economically Useful

Closely related to the above point concerning critical resources is the second question; whether entitlement lands were understood as possessing certain qualities.  In previous treaties, government perceptions of reserves were strongly linked to the practice of agriculture.  By implication, a reserve should contain the lands necessary for agriculture and settlement, i.e. arable lands, hay meadows and woodlots.  Surveyors were encouraged to asses and report on the value of the land for agricultural pursuits and in the pre-1899 period, in the Treaty Six area, for instance, land exchanges were made to rectify situations where land of poor quality had been surveyed for the bands (Endnote #17).

In the more northerly Treaty Eight area, agriculture was thought to be less of an option for First Nations and it was not anticipated that reserves would be selected immediately, with the exception of the Lesser Slave Lake area and along the Peace River.  The First Nations of the latter areas did select reserves almost immediately.  Kinnosayo’s letter in 1900 requesting the survey of a reserve and the fulfillment of promises concerning farming aid specifically stressed the need to adapt to a changing economy (Endnote #18).

The emphasis on entitlement land as agriculturally useful land was certainly part of A.W. Ponton’s approach as surveyor for the Kinnosayo lands in 1901.  The following quotation captures this as well as his preference for a consolidated piece of land.  It is also clear that his perception of what was economically useful was not shared by all.

“My hope that the Indians for whom reserves have still to

be surveyed will decide to take land together at Swan

River is based on conversations I had with Chief

Kinoosayo and Councillor Moostoos, both of whom stated

they would use their influence to persuade them to so do,

as the land is far more suitable at that point for farming

and stock than at the points where the Indians now reside.

I am also of opinion that there is not a sufficient area of

good land at these points, to allow of Indians being

allotted the full area to which they are entitled (Endnote #19)”.

At this time the Swan River people had two settlements on the lakeshore which were well situated with respect to fishing and wage employment with the lake freighters.  They eventually negotiated these lands as well as some of the agricultural lands preferred by Ponton.  What is rather interesting is that Ponton uses this understanding of entitlement land as agriculturally useful land to make a distinction between entitlement and non-entitlement lands within the same reserve.  For the Sucker Creek reserve, No. 150A, Ponton reported that:

“The total number of Indians in the above list is Seventy,

which would entitle them to fourteen Square Miles.  The

Reserve as surveyed contains 17.35 Square Miles, the

apparent excess of 3.35 Square Miles is owing to swamp

lands included within the Reserve, but not Estimated in the

area to which the Band is entitled (Endnote #20)”.

The map accompanying this report also indicates that the hay and willow swamp along the lakeshore is excluded from the entitlement land because it comprises “water and waste land (Endnote #21)”.  Similarly, hay and willow swamp was included in the Driftpile reserve but deducted from the entitlement land by Ponton in 1901.  This is not made explicit in his report but it is noted on the map of the Driftpile reserve (Endnote #22).

These non-entitlement lands continued to be recognized as such for some time.  In 1912, owing to an influx of 25 persons to treaty, McLean surveyed additions to Sucker Creek reserve for the full entitlement of 3200 acres (128X25) plus 26 extra acres (Endnote #23).  Acreage to the extent of the full entitlement would not have been added if the willow swamp in the existing reserve had been counted as entitlement land.  McLean also acknowledged on the Driftpile 1912 map that hay and willow swamp was included in the reserve but not in the entitlement land (Endnote #24).

The Sucker Creek and Driftpile cases are not unique in the inclusion of non-entitlement lands in a reserve.  Prior to 1901 Ponton had worked extensively in Manitoba and Saskatchewan.  The principle of not counting as entitlement land swamps within the reserves was established at least since 1888.  In that year Ponton reports on the summer’s work in Manitoba that “in accordance with instructions received from the department, a fair allowance was enclosed to make up the deficiency caused by lakes and marshes (Endnote #25).”  I have been looking through the early survey files to find these departmental instructions but so far without success.  Subsequently, Ponton followed this practice for a least one other Band (Endnote #26).

Ponton’s reports are of interest for their explicit statement of this rationale for including non-entitlement lands in reserve land.  Other ways of dealing with the problem of poor land include exchanging it for more productive land (Endnote #27) and on at least one occasion the suggestion that drainage would transform wetlands into desirable hay lands (Endnote #28).  While these options support the idea that from the government’s point of view, treaty entitlement land was to be economically useful and specifically agriculturally useful, these practices don’t make this intriguing distinction between reserve land and entitlement land.

Implications For TLE claims

Broadening the understandings of the treaty beyond the written text certainly has implications for any negotiations over the implementation of the treaty, although I doubt we will see re-negotiations based on an idea of traditional territory any time soon.  However, the distinction between reserve lands and entitlement lands has clear implications for a treaty land entitlement claim.

That Ponton was working within parameters established by the Department and accepted by them for some years prior to the survey of Sucker Creek and Driftpile as well as for some years afterwards is very compelling.  The acceptability of similar situations today also acts to confirm this idea.  One current land claims agreement, Whitefish Lake (Endnote #29), apparently features a selection of entitlement lands enclosing less desirable land which is now counted as part of the reserve, but not as entitlement land.

While I am not claiming that this practice of including in the reserves non-entitlement lands was widespread, it would be a useful avenue to explore for any TLE claim.  Today’s tendency is not to question the circumstances that brought about the survey of a reserve larger than that required under the land quantum clause.  We need to question those circumstances.  Did it happen because the surveyor was a generous fellow?  Or because of some other consideration?

Reports and survey maps should be examined carefully.  There may be no explicit statement that any amount in excess of the strict land entitlement was surveyed because of this principle of land quality.  Nonetheless, given a context in which departmental instructions on this principle existed, other implicit connections may assume more importance.  For instance, any indication in the original report of the acreage of swamp or muskeg in the surveyed reserve may be argued as the surveyor’s rationale for providing land additional to the strict entitlement.  Elaborating on the existence of this principle may also be useful in cases where a surveyor has blatantly departed from it and the reserve is constituted of less productive lands
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